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Foreword 


thas 1s) the first ind iseries of infor- 
mation bulletins that are part of an 
expanded compliance and communications 
program initiated by the Director of 
Investigation and Research. 


This first issue discusses Canada's new 
merger law as contained in the Competi- 
tion Act. It is intended to provide 
interested persons with a general guide 
to the merger provisions and the 
approach being taken by the Director of 
Investigation and Research in the 
administration of these provisions. 
Other bulletins will be issued on 
specific issues related to the merger 
provisions and other provisions of the 
Act. 


Free copies of the Bulletin can be 
obtained from the offices of the Bureau 
of Competition Policy. Their addresses 
are listed at the end of the Bulletin. 


The Bureau of Competition Policy is a 
part of the federal department of 
Consumer and Corporate Affairs, and is 
headed by the Director of Investigation 
and Research. The Director is respon- 
sible for administering and enforcing 
the Competition Act, the legislation 
which is designed to foster a competi- 
tive environment in the nation's 
marketplace. 


General information on the Competition 
Act may be obtained from the Bureau of 
Competition Policy, Consumer and 
Corporate Affairs Canada, Ottawa, 
Ontario, K1A 0C9, telephone 

(819) 994-0798. 


Calvin S. Goldman 
Director of Investigation 
and Research 


Digitized by the Internet Archive 
in 2023 with funding from 
University of Toronto 


nttps://archive.org/details/31/761117091124 
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The Merger Provisions 
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THE MERGER PROVISIONS OF THE 
COMPETITION ACT: GENERAL DESCRIPTION 


The new merger provisions (except pre- 
notification) of the Competition Act 
became law on June 19, 1986. Pre- 
notification became law on July 15, 
1987. The merger provisions are 
complex and a bulletin such as this 
cannot succinctly cover each aspect and 
possible issue missing under the 
provisions. Those requiring more 
detailed information should refer to 
the provisions of the Act itself; in 
addition, they may refer to speeches of 
the Director which discuss specific 
aspects of the merger provisions. 


The Director of Investigation and 
Research is responsible for administer- 
ing the merger provisions of the Compe- 
tition Act and brings matters before 
the Competition Tribunal when he has 
reason to believe that a proposed 
merger will or will likely prevent or 
lessen competition substantially. He 
can issue Advance Ruling Certificates 
relating to proposed mergers, and has a 
compliance program available to assist 
businesses contemplating a merger or 
acquisition. 


The Competition Tribunal deals with 
applications for review submitted by 
the Director. The Tribunal consists of 
judicial members, who are federal court 
judges, and members who qualify for 
appointment because of their knowledge 
or experience in economics, industry, 
commerce, law or public administra- 
tion. The Tribunal is constituted 
under the Competition Tribunal Act. 


Mergers defined 


Under the Competition Act a merger is 
broadly defined to include both a 


direct or indirect acquisition or 
establishment by one or more persons of 
control over or of significant interest 
in the whole or a part of the business 
of a competitor, supplier, customer or 
other person. The methods of achieving 
this control include purchase or lease 
of shares or assets, amalgamation or 
combination (section 63). 


The merger test under the Act 


Under the Competition Act, a merger is 
examined by the Director to determine 
if it will or will likely have the 
effect of lessening or preventing 
competition substantially in the 
relevant market. A variety of criteria 
are considered, including factors 
specifically identified in section 65 
of the Act: 


(1) extent of foreign competition 
(2) failing business 

(3) extent of acceptable substitutes 
(4) barriers to entry 


(5) extent of effective competition 
remaining 


(6) removal of a vigorous and effective 
competitor 


(7) change and innovation in a relevant 
market, and 


(8) any other factor relevant to compe- 
tition (that would be affected by 
the merger). 


Information Bulletin 


The Act states that the conclusion that 
a merger substantially lessens competi- 
tion cannot be made solely on the basis 
of evidence of market share or concen- 
tration. While market share and 
industry concentration are important, 
the legislation makes it clear that 
these are not the sole determinants, 
and must be considered along with the 
other qualitative factors identified 
above. [section 64(2)]. 


The merger provisions also provide a 
defence where the parties can establish 
that the resulting gains in efficiency 
would more than offset the effects of 
any prevention or lessening of competi- 
tion (section 68) and that such gains 
would not likely be attained should an 
order be made by the Tribunal. 


When the Director is satisfied that a 
merger will or will likely have the 
effect of substantially preventing or 
lessening competition in a market or 
markets, he may bring an application 
before the Competition Tribunal for a 
remedial order in respect of all or 
part of the merger. There is also a 
new provision in the Act allowing the 
Tribunal to issue an order on the 
consent of the Director and the parties 
to the merger without the Tribunal 
hearing evidence, as would be the case 
in a contested matter. 


However, the Act contains a limitation 
period which provides that no applica- 
tion can be made by the Director to the 
Tribunal in respect of a merger more 
than three years after that merger has 
been substantially completed. 


Advance Ruling Certificates 


Parties to a proposed merger can apply 
to the Director for an Advance Ruling 
Certificate. The Director may issue a 
Certificate if he is satisfied by the 
parties to a proposed merger that he 
would not have grounds to apply to the 
Tribunal in respect of a particular 
merger (section 74). 


Once granted, and provided the merger 
is completed within one year, the 
Director cannot proceed to challenge 
the merger solely on the basis of the 
same information upon which the certi- 
ficate was originally issued. The 
certificate also provides an exemption 
from the prenotification requirements 
for those large merger proposals 
falling within the prenotification 
threshold. For more information on the 
Advance Ruling Certificate, consult 
Information Bulletin BCP-002. 


Effect of the new provisions 


The shift to a non-criminal law orien- 
tation and the new consent order and 
Advance Ruling Certificate provisions, 
have enabled the Director to take a 
broader compliance-oriented approach to 
merger cases. These changes have 
encouraged parties to bring forward 
proposed transactions at an earlier 
Stage, and have given the Director 
flexible tools to allow him to resolve 
potential problems where appropriate 
without the delay and expense of a 
contested hearing. 
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Compliance 


It is expected that most companies wil] 
want to comply with the new Canadian 
merger law. To assist them, the 
Director and his staff are available to 
discuss proposed mergers on a confiden- 
tial basis to assess potential problems 
and ways to overcome these where 
possible. 


Pre-notification provisions 


Part VIII of the Act requires the 
Director to be notified of all 
transactions that exceed two general 
types of thresholds: 


(1) the parties, together with their 
affiliates, must have total 
assets, or total annual revenues 
frOumsaN eS 1. ei rome Oruinto 
Canada of over $400 million; and 


(2) the value of the assets or shares 
to be acquired, or the gross 
revenues flowing from them, must 
exceed $35 million or $70 million 
in respect of an amalgamation. 


Once notification is given, the parties 
to the merger will be required to wait 
from 7 to 21 days, depending on the 
type of filing, before completing the 
merger. After the waiting period, the 
parties can complete the transaction if 
no proceedings have been initiated by 
the Director. 


The information supplied to the 
Director, including the fact that 
notification has been made, is kept 
confidential. However, the Director 
may use the information supplied to 


challenge the proposed transaction 
before the Competition Tribunal if he 
considers that the proposed merger 
substantially lessens competition and 
no other resolution has occurred. 


Failure to forward the required infor- 
mation could lead the Director to seek 
an interim order from the Competition 
Tribunal foreclosing the completion of 
theameraersisectiont/2(1)4.° “Failure 
to comply with the applicable statutory 
time periods before a merger can be 
closed can also lead to prosecution 
bsectron™4202) 4) . 


All mergers are subject to scrutiny by 
the Director under section 64, whether 
they have to be pre-notified or not. 


The Director's approach to mergers 


The merger privisions of the Competi- 
tion Act were designed to facilitate 
the attainment of efficiency and inter- 
national competitiveness by Canadian 
industry. The Director recognizes this 
and his administration of the merger 
provisions is consistent with that 
policy. Neither the Act nor the 
Director focusses on the frequency of 
merger activity. The concern is 
whether the proposed merger prevents or 
lessens competition substantially or is 
likely to do so, and whether there are 
efficiencies flowing from the merger. 


Consequently, when considering a 
proposed merger, the Director will 
approach it as a consultative process 
with the parties and the relevant 
industry, to determine the effect of 
the merger on competition and any 
relevant efficiencies. In most cases 


o1 
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it should not be an adversarial 
process, as no offence has been 
committed and the parties seek the 
Director's opinion before proceeding 
further. 


The Director encourages those proposing 
mergers or acquisitions to discuss 
their proposals with him before they 
are implemented. This applies to all 
mergers where there could be a competi- 
tion issue -- not only those that must 
be pre-notified. 


In appropriate cases and even though 
the likelihood of substantial lessening 
of competition emerging from a particu- 
lar merger proposal is strong, the 
Director will consider submissions from 
the parties designed to reduce the 
impact of the merger on competition. 


The Director has entertained and will 
continue to entertain proposals for 
voluntary divestiture upon, or in 
conjunction with, successful completion 
of a takeover. Undertakings for dives- 
titure will, however, be required in 
writing, and in some cases the parties 
might be required to agree to the 
issuance of a consent order by the 
Competition Tribunal. 


However, where the Director feels that 
the proposed merger will or will likely 
prevent or lessen competition substan- 
tially, and there are no counter- 
vailing efficiencies, and the parties 
intend toproceed as planned, the 
Director will refer the matter to the 
Competition Tribunal, if necessary by 
way of an application for interim 
relief. 


Merger administration is different from 
other aspects of the Competition Act as 
it deals with future events and dynamic 
markets. Whenever possible, any 
concerns the Director has will be 
conveyed to the parties as soon as 
practicable, in as forthcoming a manner 
as possible. Failure to provide infor- 
mation or unnecessary confidentiality 
may hinder the proper and complete 
exchange of information and thereby 
affect the assessment of the merger. 


Furthermore, time considerations often 
make formal avenues of investigation 
less appropriate, so that industry 
investigations and discussions must be 
done quickly and informally. Staff of 
the Director's office will work closely 
with the parties to ensure that infor- 
mation is collected and assessed 
without unduly delay. 


Paragraph 27(1)(d) of the Competition 
Act prohibits the Director or his 
authorized representative from communi- 
cating to another person the informa- 
tion obtained from an applicant for an 
advance ruling certificate, or informa- 
tion received pursuant to the prenoti- 
fication provisions of the Act except 
to a Canadian law enforcement agency or 
for purposes of administration or 
enforcement of the Act. The prohibi- 
tion does not apply to information that 
has been made public (sub-section 
27(2)).- In-addition, the Directonmis 
required by sub-section 8(3) to conduct 
all inquiries, under the Act in 

private. For amore detailed discus- 
sion of confidentiality in relation to 
mergers, refer to Bulletin BCP-002 on 
Advance Ruling Certificates. 
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Finally, the Director at all times 
tries to ensure that any decision to 
bring an application before the 
Tribunal to challenge a merger transac- 
tion, iS a properly informed one. To 
this end, the Director and his staff 
are committed to doing a most thorough 
market analysis in relation to each 
such possible case and to consulting 
with appropriate experts wherever 
necessary to supplement such analyses. 
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How to Obtain Publications 
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Anyone wishing to obtain copies of this 
Bulletin or of other publications of 
the Director of Investigation and 
Research may write directly to: 


The Bureau of Competition Policy 
Consumer and Corporate Affairs Canada 
Ottawa, Ontario K1A 0C9 

Telephone: (819) 994-0798 


Alternatively, requests may be made 
through any of the Regional Offices of 
the Director listed below. 


Pacific Region 


1400-800 Burrard Street 
VANCOUVER, British Columbia V6Z 2H8 
(604) 666-5000 


Prairie Region 


Oliver Building 

10225 100th Avenue 
EDMONTON, Alberta T5J OA1 
(403) 420-2489 


2919-5th Avenue N.E. 
CALGARY, Alberta T2A 6T8 
(403) 292-5608 


260 St. Mary Avenue, Room 201 
WINNIPEG, Manitoba R3C OM6 
(204) 949-5567 


Ontario Region 
451 Talbot Street, Room 300 


LONDON, Ontario N6A 5C9 
(519) 679-4119 


4900 Yonge Street, 6th Floor 
WILLOWDALE, Ontario M2N 6B8 
(416) 224-4065 


10 John Street S., Room 600 
HAMILTON, Ontario L8N 4A7 
(416) 572-2873 


Quebec Region 


Guy-Favreau Complex 

200 Dorchester Blvd. W., Room 534 
East Tower 

MONTREAL, Quebec H2Z 1X4 

(514) 283-4571 


410 Charest Blvd. E., Room 400 
QUEBEC, Quebec G1K 8G3 
(418) 694-3939 


Atlantic Region 


1489 Hollis Street, Room 1500 
HALIFAX, Nova Scotia B3M 3M5 
(902) 426-7610 


Sir Humphrey Gilbert Building 
165 Duckworth Street, 5th Floor 
ST. JOHN'S, Newfoundland A1C 164 
(709) 772-5519 


Publications of the 


Director of Investigation and Research 
desl tt sl et A fel a el EL 


- Annual Report of the Director of 
Investigation and Research 

- Misleading Advertising Bulletin 
(published quarterly) 

- Speeches (issued periodically) 

- Prenotification Information Kit 

- Information Bulletins 
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